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JOINT APPENDIX 


[Filed November 24, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HEARST CONSOLIDATED PUBLICATIONS, INC., 
959 8th Avenue, N. Y., N. Y. 


Plaintiff, 
Civil Action 
No! 3305-'59 


) 

) 

) 

) 
-against- ) 

AMERICAN NEWSPAPER GUILD 
ARTHUR ROSENSTOCK, President ) 
WILLIAM J. FARSON, Vice-President ) 
CHARLES A. PERLIK, JR., Secretary-Treasurer ) 
ED MARCINIAK ) 
RICHARD LANE ) 
ERIC R. I. CAWDRON ) 
FRANCES D'HONDT ) 
JAMES B. EGAN ) 
JAMES B. WOODS ) 
DANIEL A. McLAUGHLIN ) 
HARVEY A. WING ) 
RICHARD P. DAVIS ) 
CHARLES E. CRISSEY ) 
JOHN M. BARRY ) 
) 


Defendants. 


COMPLAINT 
(Libel and Injurious Falsehood) 


Plaintiff above named, by its attorneys, DEMPSEY &| KOPLOVITZ, 
for its complaint herein, alleges: 


FOR A FIRST CAUSE OF ACTION 
AGAINST ALL DEFENDANTS 


-_ ee 


FIRST COUNT 
(Libel) 


1. At all times hereinafter mentioned plaintiff was a corporation 
duly organized and incorporated pursuant to the laws of the State of Dela- 
ware, and qualified to do business in the State of New York, where it has 
its principal place of business. 
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2. At all times hereinafter mentioned plaintiff was the owner and 
publisher of a certain newspaper known as the "New York Journal- 
American", having a wide circulation in and about the City of New York, 


and to some extent elsewhere. 

3. On information and belief, defendant AMERICAN NEWSPAPER 
GUILD is an unincorporated membership association, in the nature of a 
trade or labor union, having a central office and place of business in 
Washington, D.C.,! and maintaining locals and doing business in every city 
where important newspapers are published in the United States, including 
the City of New York. 

4. Defendants CHARLES E. CRISSEY and JOHN M. BARRY, on in- 
formation and belief, are citizens of the District of Columbia, and, in any 
event, are not citizens of the States of Delaware or New York. 

5. The other defendants herein, at the time of the grievances here- 
inafter complained of, were members of the International Executive Board 
of the American Newspaper Guild, were fully responsible for its actions 
and publications, which they inspired, procured and ratified. 

6. The amount in controversy herein exceeds Ten Thousand 
($10,000) Dollars; exclusive of interest and costs; diversity of citizenship 
exists inasmuch as plaintiff is a Delaware corporation doing business in 
New York, and defendant AMERICAN NEWSPAPER GUILD is an unincor- 
porated association having its principal place of business in Washington, 
D.C. 

7. Defendant AMERICAN NEWSPAPER GUILD is the owner and 
publisher of a certain newspaper known as "'The Guild Reporter", pub- 
lished twice monthly in Washington, D. C.; the same enjoys a wide circu- 
lation nationally to all members of the American Newspaper Guild, to 
some extent to the general public, and the same is widely circulated in 
the City and State of New York. 

8. Plaintiff herein, in its business of publishing the "New York 
Journal-American", employs, and has employed for years, many valued 
workers who are members of defendant AMERICAN NEWSPAPER GUILD. 
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9. Prior to the publications hereinafter complained of, defendant 
AMERICAN NEWSPAPER GUILD managed, edited, published, controlled 
and circulated the aforesaid publication - "The Guild Reporter" - and had 
immediate and direct control of all matters published in said publication 
on October 23, 1959, including the publication complained of. 

10. Defendants CHARLES E. CRISSEY and JOHN M. BARRY, at all 
material times, were Editor and Assistant Editor respectively of the afore- 
said "The Guild Reporter", and were so designated on the masthead of said 
publication, with their knowledge and consent and by their procurement. 
Said defendants, as duly authorized agents of defendant AMERICAN NEWS- 
PAPER GUILD, had in fact, with the scope of their authority, editorial 
responsibility for the content of the said publication which responsibility 
they exercised in connection with the publication herein complained of. 

Said defendants, along with all other defendants, dominated and controlled 
the content of the aforesaid publication, the inclusion and exclusion of 
matter therefrom, and they exercised such power in connection with the 
publication complained of in this cause of action. 

11. On or about the 23rd day of October, 1959, defendants herein 
falsely and maliciously wrote, published and circulated to the full extent 
of their circulation, certain matter a copy of which is hereto attached and 
marked "EXHIBIT A". 

12. The aforesaid publication "EXHIBIT A" was published and cir- 
culated of and concerning plaintiff, plaintiff's newspaper and plaintiff's 
business. 

13. By such publication defendants meant, were reasonably under- 
stood as meaning, and intended to be so understood, 


(a) that plaintiff and certain Scripps-Howard interests 
had formed a criminal design to divide up the newspaper 
market of the United States in derogation of the laws of the 
United States, and the laws of the various states forbidding 
monopoly, and pre-arranged unlawful diminution of com- 
petition; 


(b) that plaintiff was about to suspend the publication of 
its newspaper the "New York Journal-American", pursuant 
to an agreement into which plaintiff had entered, either 
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from corrupt purposes or from lack of means any longer to 
meet its obligations; 


(c) that the denials by plaintiff's responsible officers of 
any such arrangement or purpose were unworthy of belief; 


(d) that it would be useless for advertisers or sub- 
scribers to patronize plaintiff's newspaper because such ad- 
vertising would never be published, and such subscriptions 
would never be fulfilled; 


(e) that plaintiff had engaged in a conspiracy to cheat and 
defraud the Internal Revenue Service of the United States of 

moneys to which it was rightfully entitled. 

14. At the time of said publication defendants then and there well 
knew that such publication was false; that such extinction of the "New York 
Journal-American" and the merger with the 'World-Telegram and Sun", 
referred to in such publication, was fantastic and unrealistic; that plain- 
tiff's newspaper was a larger and more extensive operation, especially on 
Sunday, than the paper with which it was alleged to be about to merge; that 


plaintiff had no plans for dismissing its employes but wanted and needed to 
keep them; that plaintiff's newspaper was well able and would in fact meet 
all its obligations with respect to advertising, circulation, labor relations, 


and expenses of operation. 

15. The publication was made with malice, with knowledge that the 
same was false, and for the purpose of inflicting injury on plaintiff and 
plaintiff's business, and worry and apprehension on plaintiff's employes. 

16. By reason of the publication and circulation of the aforesaid 
publication plaintiff has been damaged in its reputation, in its financial 
business and competitive standing, in its status as the operator of a long 
continuous institution, in its economic standing, and in particular in its 
social, economic and labor relations with its employees, and in its ability 
to continue harmonious relations with such employes in the publication of 
its newspaper, in the amount of One Million ($1,000,000) Dollars. 


SECOND COUNT 
(Injurious Falsehood) 


17. Plaintiff realleges by reference such allegations as have here- 
inabove been set forth in paragraphs "1" to ''15" inclusive, of the complaint 
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the recipients of such aforesaid material, known as a press release or 
handout. 

23. The aforesaid publication "EXHIBIT B" was published and cir- 
culated of and concerning plaintiff, plaintiff's newspaper and plaintiff's 
business. 

24. Plaintiff realleges by reference such allegations as have herein- 
above been set forth in paragraphs "13", 14", "15", and ''16" of the com- 
plaint herein, and applies them to the aforesaid "Exhibit B", including the 
allegation that plaintiff herein was damaged in the amount of One Million 
($1,000,000) Dollars by the publication and circulation of the aforesaid 
"EXHIBIT B". 


SECOND COUNT 
(Injurious Falsehood) 


25. Plaintiff realleges by reference such allegations as have herein- 


above been made by reference, or otherwise, in paragraphs "17", "18", 


19", and "20" of the complaint herein, and applies them to the publication 
and circulation of the aforesaid "EXHIBIT B", especially the allegation that 
plaintiff was damaged by the publication and circulation of the aforesaid 
"EXHIBIT B" in the sum of One Million ($1,000,000) Dollars. 


FOR A THIRD CAUSE OF ACTION 
AGAINST ALL DEFENDANTS EXCEPT 
DEFENDANTS CHARLES E. CRISSEY 
AND JOHN M. BARRY 


FIRST COUNT 
(Libel) 


26. Plaintiff realleges by reference all such allegations as are here- 
inabove contained in paragraphs "1", "2", "3", "5", "6", "7", "8" and "9", 
of the complaint herein, with the same force and effect as though herein- 
above set forth at length. 

27. Shortly prior to the 23rd day of October, 1959, the above indi- 
cated defendants published to the United States Department of Justice, the 
Attorney General, and his staff, the following matter: 


“Hearst Consolidated Publications, Inc. and the Scripps- 
Howard newspaper chains are about to carve up the news- 
paper market of the United States in violation of law. 
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"Hundreds of thousands of newspaper readers and adver- 
tisers face the loss of their favorite newspapers as this 
pattern of cruel corporate decimation continues. 

"First, the predictions of the impending death of the 
Hearst International News Service were denied. But the 
merger with Scripps-Howard's United Press took place. 

"Long, loud, emphatic and vigorous denials were made of 
forecasts by the American Newspaper Guild of the death of 
one newspaper in San Francisco. But on August 8 the Hearst 
Call-Bulletin and the Scripps-Howard News became the San 
Francisco News-Call Bulletin. 

"Now more than 600,000 subscribers of the Hearst New 
York Journal-American - one of the largest single blocs of 
evening newspaper readers in the United States - may soon 
be deprived of their favorite newspaper, despite denials. 

"The Hearst Journal-American thus would give its 1,500 
faithful employes of long service Christmas presents in the 
form of dismissal notices. This would be done after the law- 
yers worked out the details to destroy the Hearst Journal- 
American. 

"The free press would suffer a new and substantial |loss 
should the voice of another large and influential newspaper 
be stilled. 

‘The American Newspaper Guild again calls upon the 
Justice Department to push with zeal its investigation into 
this arrangement which also threatens the extinction 
newspapers in Pittsburgh and other cities and calls es the 
Internal Revenue Service to investigate the loss of tax monies 
resulting from this corporate double-dealing ." 


28. The above quoted communication was false and malicious and 
so known to defendants. 

29. The publication hereinabove quoted was published of and con- 
cerning plaintiff, plaintiff's newspaper, and plaintiff's business. 

30. Whatever the rights of defendants herein to make false and 
malicious publications to the Department of Justice and the |Attorney Gen- 
eral, and his staff, defendants immediately thereafter published and 
widely circulated the aforesaid quoted matter in "The Guild Reporter", 
and in the form of a handout or press release, before the Attorney Gen- 
eral had had any chance to take action or plaintiff had had any chance to 
make answer to any inquiry which the Attorney General desired to pro- 
pound to plaintiff herein. Such publication was malicious, was not 
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privileged, and was made under such circumstances as to destroy whatever 


immunity, if any, defendants herein may or may not have had in making 
representations to the Department of Justice, the Attorney General, and 
his staff, or in demanding that such officials proceed with zeal. 

31. By such publication to the Department of Justice, the Attorney 
General and his staff, and by its publication and circulation in "The Guild 
Reporter", and in a handout or press release intended to form the basis 
for national circulation of many millions of copies, defendants meant, 
were reasonably understood as meaning, and intended to be so understood, 


(a) that a newspaper conducted for many years by plaintiff 
herein, the ''New York Journal-American", would "go under 
to ease the competition for the World-Telegram & Sun, a 
Scripps-Howard paper, in New York City's evening field;" 


(b) that said plaintiff and the aforesaid Scripps-Howard 
interests had completely agreed on such submersion of the 
aforesaid "New York Journal-American” pursuant to some 
finalization of general philosophy; 


(c) that plaintiff herein and the aforesaid Scripps-Howard 
interests had formed a conspiracy to violate the laws of the 
United States, and intended "to divide newspaper markets by 
killing competitive publications"; 

(d) that the denials of responsible agents of plaintiff 
herein and the Scripps-Howard interests were unworthy of 
belief, and that the same was true of any subsequent denials 
they might make to the Department of Justice, the Attorney 
General, and his staff; 


(e) that plaintiff herein had retained lawyers to work out 
details for destroying the "New York Journal-American" and 
to damage substantially the free press and to give 1500 faith- 
ful employes Christmas presents in the form of dismissal 
notices; 


(f) that plaintiff herein had formed, in violation of law, a 
design to extinguish organs of the free press in Pittsburgh 
and in other cities, and to cheat and defraud the United 
States Internal Revenue Service of moneys to which it was 
rightfully entitled; 


(g) that plaintiff and the aforesaid Scripps-Howard in- 
terests had formed a design to violate the Anti-Trust Laws 
of the United States, and would carry out such criminal design 
unless the Department of Justice, the Attorney General and his 
staff, should prosecute plaintiff herein with zeal. 
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32. Plaintiff realleges by reference such allegations as are herein- 
above set forth in paragraphs "14", "15", and "16" of the complaint herein, 
with the same force and effect as though herein again set forth at length, 
and especially the allegation that plaintiff was damaged by the aforesaid 
publication to the Department of Justice, the Attorney General and his 
staff, in the sum of One Million $1,000,000) Dollars, and applies such 
allegations to the aforesaid communication set forth in this cause of action. 


SECOND COUNT 
(Injurious Falsehood) 


33. Plaintiff realleges by reference each allegation contained in 
paragraphs "26" to "32" inclusive of the complaint herein, with the same 
force and effect as though herein again set forth at length. 

34. Plaintiff realleges by reference such allegations as are herein- 
above set forth in paragraphs "18", "19" and "20" of the complaint herein, 
with the same force and effect as though herein again set forth at length, 


and applies such allegations to the communication to the Department of 
Justice, the Attorney General and his staff, set forth in this cause of 


action. 


WHEREFORE, plaintiff demands judgment in the sum of Two Million 
($2,000,000) Dollars on each cause of action herein above set forth, in a 
total amount of Six Million ($6,000,000) Dollars. 


DEMPSEY & KOPLOVITZ 


By  /s/ William J. 
Attorneys for Plaintiff 
Bowen Building 
Washington 5, D.|C. 
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The new two-year term for the Gulld’s 


AME RICAN NEWSPAPER GUILD 


Laughlin, North Jersey; Secretary-Treasurer Charles A, Perlik, Jr.; 


Induction Rites: International Executive Board began with 
an obligation of office administered by former ANG President Milton 
Murray, From the left are: Ed Marciniak, Chicago; Richard Lane, 
Memphis; Eric R. I, Cawdron, Ottawa; Frances D'Hondt, Detrolt; 
James B, Egan, New York; James B, Woods, St. Louis; Daniel A. Mec- 


IEB Asks Probe Of 


Harvey H. Wing, San Francisco-Oakland; President Arthur Rosen- 
stock; Richard P, Davis, Baltimore; Executive Vice President Willlam 
J, Farson; Kenneth Rieger, Toledo; Joseph F. Collis, Wilkes-Barre, and 
Murray. Vice President Jack Howard, San Francisco-Oakland, was 
absent because of illness in hls family. 


NYC ‘Merger’ Plan 


The Guild’s International 
Executive Board has re- 
newed its appeal to the Jus- 
tice department to investi- 
gate “with zeal” a reported 
arrangement .between the 
Hearst and Scripps-Howard 
newspaper chains to carve 
up their markets. 

Tho appeal was prompted by 
a rt from a trusted source 
thaf Hearst's New York Journal- 
American soon will be suspended 
as part of a long-agreed-deal. 

The Board recalled that within 
the past 18 months the two chains 
had combined other properties 
after vehemently denying that any 
mergers were being considered. 

Denials also have greeted the 
first published report that the 
Journal-American will go under 
to ease the competition for the 
World-Telegram & Sun, a Scripps- 
Howard paper, in New York 
City’s evening field. 

In its October 2 issue, Printers’ 


Ink, the trade weekly, said it’had_ 


learned “from a reliable source” 


that merger discussions were un- 
der way involving the two papers 
and that “agreement on general 
philosophies. was finalized.” 
Harold G. Kern, general man- 
ager for Hearst, wrote Printers 
Ink that the item was “irrespon- 
sible, inaccurate and inconsider- 
ate.” 
Despite this denial, the IEB 
d Hearst Consolidated Cor- 
poration and the Scripps-Howard 
organization _ of.. continuing “to 
execute their long-agreed plan to 
divide newspaper markets by kill- 
ing Competilive publications.” 
The -charge was contained in a 
report of a special IEB committee 
named to investigate the New 
York merger situation. The com- 
mittee—Vice Presidents Joseph F. 
Collis, James B, Egan, Daniel A. 
McLaughlin, Frances D'Hondt 
and Harvey H. Wing—was des- 
ignated after the Board heard 
from an informed source a sum- 
mary of negotiations and plans 
to destroy the Journal-American. 
The committee, which is con- 
tinuing its inquiry, declared in its 
first report: 


Board Committees Named 


Committees for the 195961 term of the International Executive 
Board are as follows, with the first-named member serving as chairman 


in gach case: 


APPEALS: Richard Lane, James B. Woods, James B. Egan, Harvey 


H. Wing. 


COLLECTIVE BARGAINING: Woods, Joseph F. Collis, Jack 
Howard, Frances D'Hondt, Kenneth Rieger. 

CONSTITUTION: Ed Marciniak, Egan, Wing, Woods, Howard. 

CONTRACTS: Charles A. Perlik, Jr., William J. Farson, Stephen 
Ripley, Ellis T. Baker, J. William Blatz. ‘< 

ORGANIZING: Collis, Marciniak, Richard P. Davis, Daniel A. 


McLaughlin, Lane. 


RESEARCH & INFORMATION: Eric R. 1. Cawdron, D'Hondt, 


Rieger, Davis, Mclaughlin. 


GUILD REPORTER: D'Hondt, Cawdron, Rieger, Davis, McLaugh- 


Hin 


“Hundreds of thousands of 
newspaper readers and advertisers 
face the loss of their favorite 
newspapers as this pattern of cruel 
corporate decimation continues. 

“First, the predictions of the 
impending death of the Hearst 
International News Service were 
denied. But the merger with 
Scripps-Howard’s United Press 
took place. 

“Long, loud, emphatic and vig- 
orous denials were made of fore- 
casts by the American Newspaper 
Guild of the death of one news- 
paper in San Francisco. But on 
August 8 the Hearst Call-Bulletin 
and the Scripps-Howard News be- 
came the San Francisco News-Call 
Bulletin. 

“Now more than 600,000 sub- 
scribers of the Hearst New York 
Journal-American—one of the 
largest single blocs of evening 
newspaper readers in the United 
States—may soon be deprived of 
their favorite newspaper, despite 
denials. 

“The Hearst Journal-American 
thus would give its 1,500 faithful 
employes of long service Christ- 
mas presents in the form of dis- 
missal notices. This would be 
done after the lawyers worked out 
the details to destroy the Hearst 
Journal-American. 

“The free press would suffer a 
new and substantial toss should 
the voice of another large and 
influential newspaper be stilled. 

“The American Newspaper 
Guild again calls upon the Justice 
Department to push with zeal its 
investigation into this arrangement 
which also threatens the eatine- 
tion of newspapers in Pittsburgh 
and other cities and calls upon the 
Internal Revenue Service to in- 
vestigate the loss of tax monies 
resulling from this corporate 
double-dealing.” 


dent Thomas J. Murphy of the 
New York Guild sent queries to 
both newspaper managements, 
with which the Guild local has 
contracts. 

From N. S. Macneish, business 
manager for Scripps-Howard's 
World-Telegram and Sun, came 
the reply: 

“I want to state categorically 
that no responsible executive of 
this newspaper or of the Scripps- 
Howard organization has had any- 
thing to do with the dissemination 
of the rumors to which you refer. 
I assure you on my behalf and 
on behalf of the General Manage- 
ment of Scripps-Howard that 
these rumors are entirely without 
foundation or justification.” 

And J. Kingsbury Smith, pub- 
lisher of Hearst's Journal Ameri- 
can, wrote Murphy: 

“Your letter has been referred 
to our general labor counsel. 

“Meanwhile, I hope you will 
accept my assurance based on 
knowledge of the facts that if the 
Printers’ Ink article had referred 
to sale or liquidation, Mr. Kern's 
denial would have been equally 
as emphatic,” 

. ° ° 


INS was a Hearst property, of 
which J. Kingsbury Smith, now 
publisher of the Journal Ameri- 
can, was general manager. It com- 
peted directly with the United 
Press. 

When asked about persistent 
reports of a merger, Smith urged 
“the fine men and women” in INS 
employ to “keep the flag flying.” 

Last July, when it was reported 
in San Francisco that the Scripps- 
Howard News and Hearst's Call- 
Bulletin would merge, it was Roy 
Howard, head of the Scripps- 
Howard chain, who told Editor & 
Publisher: 


FINANCE: Perlik, Lane, Egan. 


INTERNATIONAL AFFAIRS: Perlik, Marciniak, Wilfred E. Alex- 
ander, President Arthur Rosenstock, and Chalmers Roberts. 


When Printers’ Ink first re- 
ported the plan to kill the Journal- 
American, Excculive Vice Presi- 


“Won't you ever get wise? 
Livery year we go through this 
same monkey business.” 


WA48C 
Ws/NX 
TEXT OF HANDOUT; 
THE AMERICAN NEWSPAPER GUILD, AFL-CIO, HAS| AGAIN 
CALLED ON THE JUSTICE DEPARTMENT TO INVESTIGATE "WITH 
ZEAL" A REPORTED ARRANGEMENT BETWEEN THE HEARST AND 
SCRIPPS-HOWARD NEWSPAPER CHAINS TO DIVIDE THEIR MARKETS. 
THE GUILD'S INTERNATIONAL EXECUTIVE BOARD, |AT ITS 
QUARTERLY MEETING HERE, SAID IT HAD BEEN INFORMED BY A 
TRUSTED SOURCE THAT HEARST'S NEW YORK JOURNAL-AMERICAN 
SOON WILL BE SUSPENDED AS PART OF A LONG-AGREED DEAL BE- 
TWEEN THE TWO CHAINS. 
"HUNDREDS OF THOUSANDS OF NEWSPAPER READERS AND AD- 
VERTISERS FACE THE LOSS OF THEIR FAVORITE NEWSPAPERS AS 
THIS PATTERN OF CRUEL CORPORATE DECIMATION CONTINUES," 
THE BOARD DECLARED. 
IT CALLED ON THE INTERNAL REVENUE SERVICE TO INVESTI- 
GATE THE LOSS OF TAX MONIES FROM THE ARRANGEMENT, WHICH 
IT TERMED "CORPORATE DOUBLE-DEALING.” 
THE GUILD IS COLLECTIVE BARGAINING REPRESENTATIVE FOR 
EDITORIAL, ADVERTISING, CIRCULATION AND BUSINESS OFFICE EM- 
PLOYES OF THE JOURNAL AMERICAN AND OTHER NEW YORK CITY 
PAPERS. IT HAS CONTRACTS, IN ALL, WITH 153 DAILY AND SUNDAY 
PAPERS IN THE UNITED STATES AND CANADA. 
THE BOARD SAID IT IS AWARE OF DENIALS BY THE TWO CHAINS 
THAT THEY PLAN TO MERGE THE JOURNAL-AMERICAN AND SCRIPPS- 
HOWARD'S WORLD-TELEGRAM & SUN. ITS REPORT NOTED, HOWEVER, 
THAT WITHIN THE PAST 18 MONTHS THE ORGANIZATIONS HAD COM- 
BINED OTHER PROPERTIES AFTER DENYING THEY INTENDED TO DO 
so. 


"FIRST, THE PREDICTIONS OF THE IMPENDING DEATH OF THE 
HEARST INTERNATIONAL NEWS SERVICE WERE DENIED," THE 
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REPORT SAID. "BUT THE MERGER WITH SCRIPPS-HOWARD'S UNITED 
PRESS TOOK PLACE (MAY 1958). 

"LONG, LOUD, EMPHATIC AND VIGOROUS DENIALS WERE MADE 
OF FORECASTS BY THE AMERICAN NEWSPAPER GUILD OF THE DEATH 
OF ONE NEWSPAPER IN SAN FRANCISCO. BUT ON AUGUST 8 THE 
HEARST CALL-BULLETIN AND THE SCRIPPS-HOWARD NEWS BECAME 
THE SAN FRANCISCO NEWS-CALL BULLETIN. 

"NOW MORE THAN 600,000 SUBSCRIBERS OF THE HEARST NEW 
YORK JOURNAL-AMERICAN -- ONE OF THE LARGEST SINGLE BLOCS 
OF EVENING NEWSPAPER READERS IN THE UNITED STATES MAY 
SOON BE DEPRIVED OF THEIR FAVORITE NEWSPAPER, DESPITE 
DENIALS. THE HEARST JOURNAL-AMERICAN THUS WOULD GIVE ITS 
1,500 FAITHFUL EMPLOYES OF LONG SERVICE CHRISTMAS PRESENTS 
IN THE FORM OF DISMISSAL NOTICES. THIS WOULD BE DONE AFTER 
THE LAWYERS WORKED OUT THE DETAILS TO DESTROY THE HEARST 
JOURNAL-AMERICAN. 

THE FREE PRESS WOULD SUFFER A NEW AND SUBSTANTIAL 
LOSS SHOULD THE VOICE OF ANOTHER LARGE AND INFLUENTIAL 
NEWSPAPER BE STILLED.” 

THE REPORT WAS PRESENTED BY A FIVE-MEMBER SPECIAL 
COMMITTEE ASSIGNED TO INVESTIGATE RUMORS OF MERGER PLANS 
IN NEW YORK. THE BOARD ACCEPTED THE REPORT UNANIMOUSLY 
AND DIRECTED THE COMMITTEE TO CONTINUE ITS INQUIRY. 

IN ITS OCTOBER 2 ISSUE, PRINTERS' INK, THE ADVERTISING 
AND MARKETING TRADE WEEKLY, SAID IT HAD LEARNED "FROM A 
RELIABLE SOURCE” THAT MERGER DISCUSSIONS WERE UNDER WAY 
INVOLVING THE JOURNAL-AMERICAN AND THE WORLD-TELEGRAM 
& SUN AND THAT "AGREEMENT ON GENERAL PHILOSOPHIES WAS 
FINALIZED.” 

THE PRINTERS' INK ARTICLE BROUGHT A PROTESTING LETTER 
FROM HAROLD G. KERN, GENERAL MANAGER FOR HEARST NEWS- 
PAPERS. KERN CALLED THE ITEM "IRRESPONSIBLE, INACCURATE 
AND INCONSIDERATE." 


HE ADDED: 
THERE ARE NOT ANY DISCUSSIONS OR NEGOTIATIONS UNDER 
WAY REGARDING SUCH A MERGER -- THERE HAVE NEVER BEEN 
ANY DISCUSSIONS OR NEGOTIATIONS, AND THERE ARE NONE CON- 
TEMPLATED." 
(END) 
J229P 


[Filed February 15, 1960] 
MOTION TO DISMISS THE ACTION 


The defendants move this Court as follows: 

1. To dismiss the action as to the following defendants because 
none of such defendants have been served with the summons and complaint 
herein: Arthur Rosenstock, Ed Marciniak, Richard Lane, Eric R. I. 
Cawdron, Frances D'Hondt, James B. Egan, James B. Woods, Daniel A. 
McLaughlin, Harvey A. Wing, Richard P. Davis. 

2. To dismiss the action as to all the defendants because each count 
of each of the three causes of action alleged in the complaint fails to state 
a claim upon which relief can be granted. 

GOLDBERG, FELLER AND BREDHOFF 


By /s/ David E. Feller — 
1001 Connecticut Avenue} N 


Washington 6, D. C. 
Attorneys for Defendants 


[Certificate of Service] 


[Filed June 28, 1960] 


ORDER 
This cause having come on to be heard on defendants’ motion to 
dismiss, after oral argument and careful consideration of the record, 
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and for the reason that the complaint does not allege a legally cognizable 
claim, it is by the Court this 28th day of June, 1960, 
ORDERED That the defendants' motion be and the same is hereby 
granted. 
/s/ Luther W. Youngdahl 


[Filed July 26, 1960] 


NOTICE OF APPEAL 


Notice is hereby given this 26th day of July, 1960, that HEARST 
CONSOLIDATED PUBLICATIONS, INC., Plaintiff, hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
Order of this Court entered on the 28th day of June, 1960, in favor of 
AMERICAN NEWSPAPER GUILD, et al., Defendants, against said 
Plaintiff. 

/s/ William J. Dempsey 


William J. Dempsey 
Dempsey and Koplovitz 
Attorneys for Plaintiff 


July 26, 1960 


Dempsey and Koplovitz 
938 Bowen Building 
Washington 5, D. C 
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QUESTION PRESENTED 


The question presented in this appeal is whether published 
false statements by Appellees that Appellant was going to sus- 


pend publication of its newspaper, the New York Journal- 
American in violation of law, and summarily discharge the 


employees of such newspaper, gave rise to a legally cognizable 


claim for libel and/or injurious falsehood. 


TABLE OF CONTENTS 


Jurisdictional Statement - 
Statement of the Case... 


Statement of Points ... 


Summary of Argument 


Argument .....--- 


Conclusion .......-- 


TABLE OF AUTHORITIES 
Cases: 
Lane v. Washington Daily News, 66 App. D. C. 245, 
85 F. 2d 822, 824 2... eee erence ccc cces 


Meyerson v. Hurlbut, et al., 68 App. D. C. 360, 
98 F.2d 2382 ... 2c eee ec eee e etre reece 


Washington Times Co. v. Murray, 55 App- D. C. 32, 
299 Fed. 903... - 2. cece eee errr ere cees 
Statutes: 


28 USC 1291 ..--- eee eee ee eter eee 
28 USC 13832 .. 1... eee eee eee eens 
D. C. Code, 11-306 ....--- +e eee eeeee 


UNITED STATES COURT OF APPEAL 
For The District Of Columbia Circuit 
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CHARLES E. CRISSEY 

JOHN M. BARRY, 


—————— 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


On June 28, 1960, the District Court granted Appellees’ motion to 
dismiss (J.A. 15) Appellant's complaint. (J.A. 1) The complaint alleged 
that Appellees published false and defamatory matter with respect to 
Appellant amounting in law to libel and injurious falsehood. Jurisdiction 
in the District Court was based upon 28 USC 1332 and D.C. Code 11-306. 
The jurisdiction of this Court to review said decision is based upon 28 
USC 1291. 


STATEMENT OF THE CASE 


Appellant, Hearst Consolidated Publications, Inc., is 4 Delaware 
corporation qualified to do business in the State of New York, where it 
has its principal place of business. It is the owner and publisher of the 
‘New York Journal-American" (Journal-American), a newspaper of 
general circulation having a wide circulation in and about the City of 
New York and, to some extent, outside of the city. (J.A. 1-2) 1 


Appellee American Newspaper Guild (Guild) is an unincorporated 
membership association in the nature of a trade or labor union, having 
a central office and place of business in Washington, D.C., and maintain- 
ing locals and doing business in every city where important newspapers 
are published in the United States, including the City of New York. 


Appellee American Newspaper Guild is the owner and enre of a 


newspaper known as "The Guild Reporter" (Reporter), pub ished twice 
monthly in Washington, D.C., and having a wide circulation) nationally 

to all members of the Guild and, to some extent, to the general public 

and, in particular, wide circulation in the City and State of New York. 


(J.A. 2) 


Appellees Charles E. Crissey and John M. Barry are Editor and 
Assistant Editor respectively of the Reporter and had editorial respon- 
sibility for the content of the same at the time of the publications com- 


1 Pages of the Joint Appendix will be referenced as J.A. __- 
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plained of by Appellant. (J.A. 3) The other named Appellees are mem- 
bers of the International Executive Board (I.E.B.) of the Guild and are 
responsible for its actions and publications, including the publications 
complained of by Appellant in this proceeding, which publications and 
actions they inspired, procured and ratified. (J.A. 2) 


This proceeding arose out of a complaint sounding in libel and 
injurious falsehood against Appellees. The complaint sets out three 
causes of action. The first is based upon an article published by Appel- 
lees in the October 23, 1959, issue of the Reporter. (J.A. 11-12) The 
second cause of action is based upon a press release, or handout, pub- 
lished by the Appellees other than Charles E. Crissey and John M. 
Barry in October, 1959. (J.-A. 13) The third cause of action is based 
upon a letter published by Appellees other than Crissey and Barry to 
the Department of Justice, the Attorney General, and his staff. The 
relevant portions of the letter are set forth in paragraph 27 of the com- 
plaint. (J.A. 6-7) All three of these publications contain essentially the 
same statements. 2 


The Reporter article stated that the IEB had "renewed" an appeal 
to the Justice Department to investigate "with zeal" a reported arrange- 
ment between Appellant and Scripps-Howard newspaper interests "'to 
carve up their markets." It stated that the appeal was based upon a 
report "from a trusted source” that Appellant's New York Journal- 
American "soon will be suspended as part of a long-agreed deal."" The 
article stated that denials had been made when a trade weekly, "Printer's 
Ink", had published a rumor that merger discussions were under way and 
quoted Harold G. Kern, Appellant's General Manager, to the effect that 
the "Printer'’s Ink" story was "irresponsible, inaccurate and inconsiderate." 


2 Appellees in support of their Motion to Dismiss, filed February 15, 1960, 
contended that all three causes of action could be considered as one. For sim- 
plicity, in this brief we will accept this view and address ourselves to the alle- 
gations of the complaint dealing with the publication in the Reporter of October 
23, 1959. 


The Reporter article then states: 


"Despite this denial, the IEB accused Hearst Consoli- 
dated Corporation and the Scripps-Howard organization of 
continuing to execute their long-agreed plan to divide news- 
paper markets by killing competitive publications." " 


The article states that the IEB charge was made after the Board “heard 
from an informed source a summary of negotiations and plans to destroy 
the Journal-American."" The article then quotes at length from the IEB 
report, including such statements as: 
"Hundreds of thousands of newspaper readers and 


advertisers face the loss of their favorite newspapers 
as this pattern of cruel corporate decimation continues. 


* * * * * * 


"The Hearst Journal-American thus would give its 
1500 faithful employes of long service Christmas pre 
sents in the form of dismissal notices. This would be 


done after the lawyers worked out the details to destroy 
the Hearst Journal-American. 


* * * * * * 


"The American Newspaper Guild again calls upon 
the Justice Department to push with zeal its investiga- 
tion into this arrangement which also threatens the e 
tinction of news) rs in Pittsburgh and other cities 
and calls upon the Internal Revenue Service to investi- 
gate the loss of tax monies resulting from this corpor- 
ate double-dealing."" (Emphasis supplied) 
The article also contains statements designed to demonstrate by analogy 
that the denials by Appellant of any intention to merge or discontinue 
publication of the New York Journal-American were not to be believed. 
This is sought to be accomplished by alleging that officials jof Scripps- 
Howard and of Appellant had denied certain other mergers that were 


contemplated or had been consummated, when the contrary was the 


fact. 


Appellant alleged in its complaint herein that above- uoted as 
well as other statements in the Reporter article were false and that the 
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publication was made with malice, with knowledge that the same was 
false, and for the purpose of inflicting injury on Appellant and Appellant's 
business, and worry and apprehension on Appellant's employees. (J.A. 4) 


Appellees moved to dismiss Appellant's complaint on the ground 
that none of the statements concerning Appellant which Appellees had 
published affords a basis upon which relief may properly be granted 
under either a claim that such statements were libelous or that they con- 
stituted injurious falsehood ® (J.A.15). 


Appellees filed a Memorandum of Points and Authorities in support 
of their Motion to Dismiss on February 15, 1960. Appellant filed oppos- 
ing Points and Authorities on March 18, 1960. Argument on the Motion 
was heard on April 11, 1960 by Judge Youngdahl, and on June 28, 1960, 
he entered the following Order: 


"This cause having come on to be heard on defen- 
dants’ motion to dismiss, after oral argument and care- 
ful consideration of the record, and for the reason that 
the complaint does not allege a legally cognizable claim, 
it is by the Court this 28th day of June, 1960, 


"ORDERED That the defendants’ motion be and the 
same is hereby granted." 


STATEMENT OF POINTS 
1. The Appellant alleges a legally cognizable claim. 


2. The defamatory statements complained of "must be read and 
construed in the sense which the readers to whom it is addressed would 


~ Appellees also moved to dismiss as to the following-named defendants, on 
the ground that they had not been served with the summons and complaint herein: 
Arthur Rosenstock, Ed Marciniak, Richard Lane, Eric R.,I. Cawdron, Frances 
D'Hondt, James B. Egan, James B. Woods, Daniel A. McLaughlin, Harvey A. Wing, 
and Richard P. Davis. These defendants do not reside in the District of Columbia 
and had not at the time the Motion to Dismiss was filed (nor since) been served 
within the District or waived formal service. The Court below did not rule on 
this aspect of Appellees’ Motion. 
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ordinarily understand it". So read and construed, they are clearly 
libelous, per se. 


3. Appellees' statements are susceptible to an interpretation 
which would be injurious to Appellant. The Court below erred in holding 
that the publication did not constitute a legally cognizable defamation. 


SUMMARY OF ARGUMENT 


Appellees’ publication "must be read and construed in the sense 
in which the readers to whom it is addressed would ordinarily under- 
stand it", and the only question before the Court below on the Motion to 
Dismiss was whether the Appellees’ statements, so construed, are sus- 
ceptible to an interpretation which would be injurious to plaintiff. Ap- 
pellees' newspaper, the Reporter, is circulated to all members of the 
Newspaper Guild and has wide circulation in New York City. Appellant 
has employed for years, in connection with the publication of the New 
York Journal-American, many valued workers who are members of the 
Appelleee Guild. Appellees’ statements, which must be taken as false 
for the purpose of this appeal, are, on their face, libelous and designed 
to disrupt the employer-employee relationship between Appellant and 
its Guild member employees who are working on the Journal-American 
and to injure Appellant vis-a-vis its advertisers and subscribers. Only 
by assuming that it is not reasonable for Guild members or other readers 
to credit statements in the Reporter could the Court below hold that the 


publication was not reasonably capable of any defamatory meaning and 


could not reasonably be understood in any defamatory sense. There is 
no factual basis for such an assumption in the record. It was, therefore, 
error for the Court below to conchide that the complaint herein does not 
allege "a legally cognizable claim." 
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ARGUMENT 


The Reporter article "must be read and construed in the sense in 
which the readers to whom it is addressed would ordinarily understand 
it." Lane v. Washington Daily News, 66 App. D.C. 245, 85 F. 2d 822, 
824, and cases cited therein. Moreover, the only question before the 
Court below on the Motion to Dismiss was whether the Appellees' state- 
ments are susceptible to an interpretation which would be injurious to 
Appellant. Meyerson v. Hurlbut, et al., 68 App. D.C. 360, 98 F. 2d 
232, cert. denied 305 U.S. 610. It is only when the Court can say that 
the publication is not reasonably capable of any defamatory meaning, 
and cannot reasonably be understood in any defamatory sense, that the 
Court can rule, as a matter of law, that the publication is not libelous. 


Washington Times Co. v. Murray, 55 App. D.C. 32, 299 Fed. 903. 


The Reporter article (J.A. 11-12) would normally be read and 
construed by persons employed to work on the Journal-American, and 
particularly by such persons as are members of the Appellee Guild, to 
mean that they would be cruelly and summarily fired before Christmas. 
The natural and ordinary meaning to be attributed to the article by Ap- 


pellant's advertisers and subscribers was that the J ournal-American 


was about to go out of business 4 


- In more specific detail, the complaint stated that the article could only be 
reasonably understood as meaning: 

(a) that plaintiff and certain Scripps-Howard interests had formed a 
criminal design to divide up the newspaper market of the United States in deroga- 
tion of the laws of the United States, and the laws of the various states forbidding 
monopoly, and pre-arranged unlawful diminution of competition; 

(b) that plaintiff was about to suspend the publication of its newspaper the 
"New York Journal-American", pursuant to an agreement into which plaintiff had 
entered, either from corrupt purposes or from lack of means any longer to meet 
its obligations; 

(c) that the denials by plaintiff's responsible officers of any such arrange- 
ment or purpose were unworthy of belief; 

(d) that it would be useless for advertisers or subscribers to patronize 
plaintiff's newspaper because such advertising would never be published, and 
such subscriptions would never be fulfilled; 


(e) that plaintiff had engaged in a conspiracy to cheat and defraud the 
ae Revenue Service of the United States of moneys to which it was rightfully 
enti = 


It is difficult to imagine a statement that could have a more damag- 
ing effect upon Appellant's employer -employee relationships or upon Ap- 
pellant's efforts to retain or obtain advertisers in or subscribers to the 
newspaper. To competitors of the Journal-American, the statements in 


their ordinary sense mean that Appellant's competitors are the victims 
of unfair competition by Appellant in violation of the anti-trust law. 


That the allegation that Appellant was going to discharge persons 
employed by it on the Journal-American was false and was known to be 
false by Appellees is not denied, nor is the fact that the allegation that 
the Journal-American was about to suspend publication was false and 
known to be false by Appellees, denied. There is nothing in the record 
upon which the Court below could reasonably base the assumption that 
the persons to whom Appellees" statements were directed would not 
credit them or give them their natural and ordinary meaning). Whether 
considered as a complaint based upon libel or as a complaint based upon 
injurious falsehood, it is plain that the complaint herein is not demur- 


rable. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the Order of the 
Court below dismissing the complaint herein on the ground that it does 
not allege a legally cognizable claim should be reversed and set aside 
and the cause remanded for appropriate further proceedings 


WILLIAM J. DEMPSEY 


Dempsey and Koplovitz 
938 Bowen Building 
Washington 5, D. C. 


Attorneys for Appellant, 
HEARST CONSOLIDATED 
PUBLICATIONS, INC. 


November 12, 1960 
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QUESTION PRESENTED 


Whether the court below properly dismissed the appel- 
lant’s complaint for failure to state any claim of libel or 
injurious falsehood, in view of the following circumstances: 


(1) The appellant is a business corporation, 

(2) The appellees’ statements which were the sub- 
ject of the complaint did not impugn the credit, sol- 
vency, or business honesty of the appellant, nor the 


quality of its products and services, 

(3) The appellant alleged no extrinsic facts which 
would tend to show that the appellees’ statements 
would prejudice appellant in its dealings with third 
persons, 

(4) The appellant did not allege any special dam- 
ages. 
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v. 


AMERICAN NEWSPAPER GUILD, ET AL., 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


This case is here on appeal from the order of the District 
Court dismissing the appellant’s complaint (J.A. 15-16). 
There are no proven facts. The sole issue is whether the 
complaint, on its face, states any claim upon which relief 
can be granted. 

The complaint purported to set out three “causes of ac- 
tion.” Each of these was divided into two “counts,” one 
of libel and one of injurious falsehood. The first cause of 
action was based upon an article (J.A. 11-12) published 
in The Guild Reporter, which is the official organ of the 
American Newspaper Guild, a labor organization. The 
second and third causes of action were based on a press re- 
lease (J.-A. 13-14) and a letter to the Attorney General of 
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the United States (J.A. 6-7), respectively. As the appel- 
lant points out in its brief, “all three of these publications 
contain essentially the same statements.” (p. 2) 


The Guild Reporter article, under the headline “TEB 
Asks Probe of NYC ‘Merger’ Plan”, reported to the mem- 
bership of the Guild the action of its International Execu- 
tive Board in appealing to the United States Department 
of Justice for an investigation of “a reported arrangement 
between the Hearst and Scripps-Howard newspaper chains 
to carve up their markets.” The article stated that this ap- 
peal was made after the Board had received “a report 
from a trusted source” that the New York Journal Ameri- 
can, a Hearst publication, was’soom to be suspended as part 
of “a long-agreed deal.” It noted also that the trade pub- 
lication Printers’ Ink had reported learning of “merger 
discussions” concerning the Journal American and a Scripps- 
Howard newspaper, the World Telegram and Sun. 


The article reported that both Hearst and Scripps-How- 
ard representatives had denied that any such plans existed. 
It also referred to the fact that in the prior 18 months 
Hearst and Scripps-Howard had negotiated two major 
mergers, one between two newspapers in San Francisco and 
one between two national wire services, the International 
News Service and the United Press. Just prior to each of 
these mergers, the article stated, reports had circulated that 
such action was being planned, and in each case these ru- 
mors were vigorously denied by Hearst and Scripps- 
Howard. 


The article quoted portions of a report by a committee 
appointed by the Executive Board to investigate this mat- 
ter. Reference was made in this report to the hardship 
which employees of the Journal American would face if that 
paper were to disband. In addition, the report pointed 
out that subscribers and advertisers would lose the benefits 
of a large evening paper, and that “the free press” would 
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suffer by the silencing “of another large and influential 
newspaper.” 

The report contained an appeal to the Justice Depart- 
ment “to push with zeal its investigation into this arrange- 
ment .. .” and called “upon the Internal Revenue Service 
to investigate the loss of tax monies resulting from this 
corporate double-dealing.” 

The article concluded by quoting statements of Hearst 
and Scripps-Howard representatives denying the existence 
of any merger or related plans, and similar statements 
which had been made just prior to the merger of the two 
San Francisco papers and the two wire services. 

The appellant alleged in each of its “libel” counts that 
“the publication was made with malice, with knowledge 
that the same was false, and for the purpose of inflicting 
injury on plaintiff and plaintiff's business, and worry and 
apprehension on plaintiff's employees.” (J-A.4). In each, 
of its counts of injurious falsehood, it alleged in addition 
that the publication “was intended by defendants to inter- 
fere with, to their detriment, plaintiff's relations of eco- 
nomic and social value; was published and circulated for 
the purpose of inflicting injury; was intended to be, and 
was in fact, a disparagement of plaintiff's business and 
property; was intended to be, and was in fact, an interfer- 
ence with plaintiff's business and labor relations; was in- | 
tended to be and was a disparagement of the product and | 
services which plaintiff had to offer to the public; was in- | 
tended to be and was in fact a reflection upon the existence | 
of plaintiff's business; was intended to be and was a deter- 
rent to plaintiff's prospective future advantages.” (J.A. 5) | 

In each “count” of its complaint, the appellant alleged 
general damages of one million dollars. There being six 
counts in all, the total damages sought by the appellant 
amounted to six million dollars. 

The appellees filed a motion asking (1) that the action 
be dismissed as to 10 of the 15 named defendants who had 
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not been served with process, and (2) that the entire ac- 
tion be dismissed for failure to state any claims upon which 
relief can be granted (J.A. 15). In support of the motion, 
appellees filed a memorandum containing essentially the 
same arguments made in this brief. After hearing argu- 
ment, the court below entered an order dismissing the com- 
plaint on the ground that it “does not allege a legally cog- 
nizable claim” (J.-A. 15-16). , 


SUMMARY OF ARGUMENT 


I—The court below properly held that the appellant had 
not stated a claim of libel. In order to be libelous of a 
corporation, a statement must tend to injure its business 
reputation. That is, it must tend “to prejudice it in the 
conduct of its trade or business or to deter third persons 
from dealing with it.” None of the statements allegedly 
made by the appellees impugn the appellant’s solvency, its 
credit, the quality of its products and services, or its hon- 
esty in dealing with third persons. Nor has the appellant 
alleged any extrinsic facts, by way of inducement, to show 
that the statements made by the appellees’, while not libel- 
ous on their face, would be libelous in the context in which 
they were made. 

In its effort to state an actionable claim, the appellant 
attempted to attribute to the appellees’ statements mean- 
ings which they simply do not bear. Moreover, even if the 
statements could reasonably be interpreted the way appel- 
lant attempts to interpret them, they still would not be 


libelous per se. 

If the appellant had alleged extrinsic facts to show that 
the appellees’ statements, though not defamatory on their 
face, would have a defamatory effect, the complaint would 
nevertheless have been properly dismissed. Words which 
are not libelous on their face are not actionable, even if it 
can be shown by extrinsic evidence that they would be 
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libelous in effect, unless the plaintiff can show special dam- 
ages. No allegation of special damages appears in the ap- 
pellant’s complaint. 

II—The court below properly held that appellant’s com- 
plaint had not stated a claim of injurious falsehood. Ap- 
pellant’s attempts to state such a claim contain the same 
fatal flaws as its attempt to state a claim of libel. To sus- 
tain a claim of injurious falsehood, a plaintiff must show 
that “the publication has played a material and substantial 
part in inducing others not to deal with him and that as 
a result he has suffered special damage.” Appellant has 
not alleged that appellees’ statements did have, or even 
could have had, any such effect, and the complaint con- 
tains no allegation of special damage. 


ARGUMENT 


I. THE COURT BELOW CORRECTLY HELD THAT 
THE COMPLAINT DID NOT STATE A CLAIM OF 
LIBEL. 


A. None of the statements alleged to have been made by 
the defendants were libelous on their face, and no ex- 
trinsic facts were alleged to show that the statements 
would be defamatory in their particular context. 

In order to constitute libel, a statement must be defam- 
atory. That is, it must constitute “an invasion of the in- 
terest in reputation and good name.” Prosser, Torts p. 572 
(2d ed. 1955). Since a corporation does not have a per- , 
sonal reputation in the sense that an individual does, it can | 
only be defamed with respect to its business reputation: =| 

“While it is true that a corporation may be libeled, 
53 C.J.S., Libel and Slander, §§ 146, 147; 33 Am. 
Jur., Libel and Slander, § 193, pp. 183, 184, by the 
very nature of things, what is libel against an individual 
may not necessarily be libel against a corporation or 
an unincorporated company. Since a corporation has 
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no character to be affected by libel and no feelings to 
be injured, an article to be libelous as to a corporation 
must have a tendency to directly affect its credit or 
property or cause it pecuniary injury. The matter 
must, in the language of the Restatement, tend ‘to 
prejudice it in the conduct of its trade or business or 
to deter third persons from dealing with it.’ Restate- 
ment, Torts § 561. . . [other citations omitted].” Gold- 
en North Airways v. Tanana Publishing Co., 218 F. 2d 
612, 624 (9th Cir. 1954). 


None of the statements which are the basis for the ap- 
pellant’s complaint, on their face, contained anything which 
might prejudice the appellant in the conduct of its business 
or which might deter third persons from dealing with it. 
These statements did not impugn the appellant’s solvency, 
its credit, the quality of its product, or its honesty in its 
business dealings with third persons. Moreover, the appel- 


lant did not allege any extrinsic facts, by way of induce- 
ment, which would tend to show that the words, though 
not defamatory on their face, would have a defamatory ef- 
fect. Rather, the appellant simply attempted to ascribe 
to the appellees’ statements meanings which they did not 
bear on their face. But “no mere claim of the plaintiff 
can add a defamatory meaning where none is apparent 
from the publication itself in the light of the inducement; 
and it remains a question for the court whether the mean- 
ing claimed might reasonably be conveyed . . .” Prosser, 
Torts, p. 582 (2d ed. 1955). In each case, the court must 
independently examine the statements complained of, and 
unless the court can find in them libelous meaning, the 
complaint must be dismissed. 


“In order for a publication to be libelous per se it 
must appear from the publication itself, and without 
the aid of extrinsic evidence, that the words complained 


—. 


of will directly injure the credit, property, or business 
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of the corporation and result in pecuniary loss. . . . 
Where the words are not actionable per se, it is nec- 
essary to plead by way of inducement such extrinsic 
facts as will render the words actionable and to con- 
nect such extrinsic facts by proper colloquium with the 
particular words.” Erick Bowman Remedy Co. v. 
Jensen Salsbery Laboratories, Inc., 17 F. 2d 255, 260- 
61 (8th Cir. 1926). See also Reporters Ass’n v. Sun 
Printing & Publishing Ass'n, 186 N. Y. 437, 79 N. E. 
710 (1906) ; Nieman Marcus Co. v. Lait, 107 F. Supp. 
96 (S. D.N. Y. 1952). 


The appellant argues, citing Lane v. Washington Daily 
News, 66 App. D. C. 245, 85 F. 2d 822, 824 (1936), that 
the article “must be read and construed in the sense in 
which the readers to whom it is addressed would ordinarily 
understand it,” and that “the natural and ordinary meaning 
to be attributed to the article by Appellant’s advertisers 


and subscribers was that the Journal-American was about 
to go out of business.” Of course, “the readers to whom” 
the article was addressed were the members of the Ameri- 
can Newspaper Guild, not “advertisers and subscribers.” 
But assuming that subscribers and advertisers might also 
read the article (an assumption which is not supported by 
any allegation in the complaint), and assuming for the mo- 
ment that the article can be read as saying that the Journal- 
American “was about to go out of business,” the complaint | 
would still not state an actionable claim of libel. How 
would such a statement prejudice the Journal-American 
“in the conduct of its trade or business or... deter third §y 
persons from dealing with it”? Can it be assumed that sub- | 
scribers and advertisers normally stop dealing with a news- | 
paper merely because it is said to be “about to go out of 
business”? Unless there are certain peculiarities in the © 
newspaper business which would make it different in this 


respect from other businesses, the answer must be no. In (>< 


the normal case, the public does not tend to stop dealing <~ 
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with a concern merely because it is about to go out of busi- 
ness. Indeed, it is at least as likely that the public would 
tush to take advantage of the products or services of such 
a business while they are still available. 


In certain lines of commerce, a statement that a firm is 
going out of business must be defamatory. For example, the 


announcement that an automobile manufacturer is going out 
of business might deter potential customers from buying 
that manufacturer’s product, because of the fear that serv- 
ice and parts might soon become unavailable. But there isno 
allegation anywhere i in the complaint that there are special 
circumstances in the newspaper business which would make 
the statement that a paper was about to go out of business 
defamatory in its effect on advertisers and subscribers. 


The appellant states in its brief that “it is difficult to 
imagine a statement that could have a more damaging ef- 
fect upon appellant’s employer-employee relationships and 
on appellant’s efforts to retain or obtain advertisers in or 
subscribers to the newspaper” (Br. 7). Yet there is no 
statement anywhere i in the complet explaining how ap- 


was induced by the appellees’ statements to discontinue do- 
ing business with the Journal-American. Nor is there any 
allegation that the amount of advertising in the Journal- 
American, or its circulation, decreased in any way after the 
appellee’s publication of the article in question. Indeed, 
on page 37 of its October 6, 1960 edition, the Journal- 
American published a large advertisement stating that its 
circulation in September, 1960 was 50,000 greater than its 
circulation in September, 1959, and that it was “more and 
more than ever before, the readers’ choice in the evening 
field.” And in the October 29, 1960 edition of the trade 
publication Editor & Publisher, at page 15, Mr. Kingbury- 
Smith, the publisher of the Journal-American, was quoted 
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as saying that “for the first nine months through September, 
we gained 74,092 lines of retail advertising.” 

Finally, the statements in appellee’s article cannot be in- | 
terpreted as saying that the Journal-American was about to 
go out of business. Rather, the article reported that there 
were reports that the newspaper was planning to go out of | 
business, and that the Newspaper Guild was investigating \ 
the matter and was taking steps to prevent any such action. — 
No reader could infer from the article that the Journal- 
American was soon to go out of existence. A much more 
plausible inference, indeed, would be that if the Journal- 
American attempted to go out of business great pressure 
would be brought to prevent it from doing so. 


In paragraph 13 of its complaint, appellant alleged that: 


13, By such publication defendants meant, were 
reasonably understood as meaning, and intended to be 
so understood, 

(a) that plaintiff and certain Scripps-Howard inter- 
ests had formed a criminal design to divide up the 
newspaper market of the United States in derogation 
of the laws of the United States, and the laws of the 
various states forbidding monopoly, and pre-arranged 
unlawful diminution of competition ; 

(b) that plaintiff was about to suspend the publi- 
cation of its newspaper the ‘New York Journal-Amer- 
ican’, pursuant to an agreement into which plaintiff 
had entered, either from corrupt purposes or from lack 
of means any longer to meet its obligations; 

(c) that the denials by plaintiff's responsible of- 
ficers of any such arrangement or purpose were un- 
worthy of belief; 

(d) that it would be useless for advertisers or sub- 
scribers to patronize plaintiff's newspaper because such 
advertising would never be published, and such sub- 
scriptions would never be fulfilled; 
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(e) that plaintiff had engaged in a conspiracy to 
cheat and defraud the Internal Revenue Service of the 
United States of moneys to which it was rightfully 
entitled.” 


These allegations are not discussed in the appellant’s 
brief, although they are quoted in a footnote (Br. 6). Nev- 
ertheless, we will deal briefly with each of them, in order 
to show that they attribute meanings to the appellees’ state- 
ments which a reasonable reading would not support. 

A request for Justice Department investigation is not 
the equivalent of an accusation that “plaintiff and certain 
Scripps-Howard interests had formed a criminal design to 
divide up the newspaper market of the United States.” At 
most, it suggests that the appellants were of the view that 
the actions which the defendants were reportedly consider- 
ing might violate the anti-trust laws. Moreover, the Court 
can take judicial notice of the fact that some of the most 
reputable corporations in the country have from time to 
time been found in violation of the anti-trust laws, and it 
can therefore hardly be said that the charge that Hearst 
might be considering action which might violate those laws 
would prejudice it in the conduct of its business or deter 
third persons from dealing with it. 

There is also nothing in the publications which imputes 


__ to the appellant either “corrupt purposes” or “lack of means 


any longer to meet its obligations.” Nothing in them im- 
plies that the appellant’s motive was anything other than 
the normal business motive of making a profit. 

Similarly, the alleged statements did not say that “the 
denials by plaintiff's responsible officers . . . were un- 
worthy of belief.” They merely stated the undisputed fact 
that previous mergers in which Hearst had been involved 
had been preceded by denials that such mergers were being 
planned, and inferred from that history that similar denials 
did not necessarily preclude the possibility that a plan such 
as the one described in the article did exist. 
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Nor does anything in the article imply that the appellant 
planned to breach any contract obligations which it might 
have to subscribers or advertisers. Thus, it cannot possibly 
be read as saying that advertisers or subscribers should not 
patronize the appellant’s newspaper. If, for reasons which 
are not apparent from their face, the statements might in 
fact have the effect of discouraging subscriber or advertiser 
patronage, such facts would have to be specifically alleged 
by way of inducement. As we have already pointed out, 
no such allegations appear in the complaint. 

Finally, the allegation in subparagraph (e) of paragraph 
13 of the complaint is totally unfounded. The appellee’s 
article said nothing whatever about any “conspiracy to 
cheat and defraud the Internal Revenue Service - - - of 
moneys to which it was rightfully entitled.” The article 
did no more than suggest that there might be a “loss of 
tax monies” as a result of the reported plan to suspend the 


New York Journal-American. While the article character- 
ized this plan as “corporate double-dealing,” it did not sug- 
gest in any way that it would be a violation of any of the 
Revenue laws of the United States. 


Thus, the appellant has failed to show that there is any- 
thing in any of the statements allegedly made by the ap- 
pellees which, on their face, would be defamatory of the 
appellant. And it has failed to allege any extrinsic facts, 
by way of inducement, which would tend to show that any 
of those statements might have a defamatory effect. 


B. Even if extrinsic facts had been alleged by way of in- 
ducement, the complaint would fail because it did not 
allege any special damages. 


Since, as we have seen, the article allegedly published by ~/ - 


the appellees was not libelous on its face, the complaint - 
would have to be dismissed even if it contained allegations 


of extrinsic facts, by way of inducement, to show that the “ 


statements would have a defamatory effect. Words which : 
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are not libelous per se, but which may be libelous in the 
light of extrinsic facts, are not actionable unless the plaintiff 
can show special damages. This is the law in the District 
, of Columbia, Thackrey v. Patterson, 157 F. 2d 614 (D. C. 
Cir. 1946) ; Schoen v. Washington Post, 100 App. D. C. 389, 
| 246 F. 2d 670 (D. C. Cir. 1957), and in New York, where 
appellant’s business is principally conducted. O’Connell v. 
Press Pub. Co., 214 N. Y. 352, 108 N. E. 556 (1915) ; Le- 
gion Against Vivisection Inc. v. Grey, 63 N. Y. S. 2d 920 
(1946). 

Appellant’s general allegation in paragraph 16 of the 
complaint that it “has been damaged in its reputation, in 
its financial business and competitive standing, in its status 
as the operator of a long continuous institution, in its eco- 
nomic standing, and in particular in its social, economic 
and labor relations with its employees, and in its ability to 
continue harmonious relations with such employees in the 
publication of its newspaper” does not constitute an allega- 
tion of special damage. Under Rule 9(g) of the Federal 
- Rules of Civil Procedure, items of special damage must be 
“specifically stated.” There must be “a good deal of par- 
ticularity, especially in slander and libel cases: the com- 
plaint must set forth precisely in what way the special dam- 
age resulted from the spoken or written words; it is not suf- 
ficient to allege generally that the plaintiff has suffered 
special damages, or that the party has been put to great 
costs and expenses.” 2 Moore, Federal Practice, J 9.08 at 
1923 (2d ed. 1948). 

In Fowler v. Curtis Publishing Co., 86 App. D. C. 349, 
182 F. 2d 377 (D. C. Cir. 1950) the following was held 
not to be a sufficient allegation of special damage under 
Rule 9(g): 


“4, As a result of the malicious publication of said 
libelous article and photographs the business of the 
plaintiff Thomas W. Fowler, has been subjected to an 
unwarranted and undesired publicity and the good will 
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which the plaintiff has heretofore enjoyed has been 
destroyed and said publication has caused many of the 
persons who have been renting taxicabs from the plain- 
tiff to refrain from renting ‘Columbia Cabs’, and 
plaintiff Thomas W. Fowler, in operation of his busi- 
ness has been otherwise seriously injured, his credit 
has been destroyed, and his standing in the taxicab 
industry has been damaged and impaired; all to his 
damage in the sum of One Hundred Thousand ($100,- 
000.00) Dollars. 

“5 As a result of the malicious publication of said 
libelous article and photographs as aforesaid, the plain- 
tiff Charles B. Howery and fifty-nine other Columbia 
Cab drivers have been injured in their business and 
have been brought into public scandal and disgrace 
and held up to public ridicule, hatred and contempt 
and have lost the confidence of the public; all to the 
damage of said plaintiffs in the sum of Three Hundred 
Thousand ($300,000.00) Dollars.” 

The appellant’s allegation of damages is couched in far 


more general language than the allegations in the Fowler ~ 


case. Plainly, therefore, the allegations of damage in the 

complaint in the present case are far too general to consti- 

tute a claim of special damage. 

I. THE COURT BELOW CORRECTLY HELD THAT 
THE COMPLAINT DID NOT STATE A CLAIM OF 
INJURIOUS FALSEHOOD. 

With respect to each of the three alleged causes of ac- 
tion, the appellant attempted to assert a claim of “injurious 
falsehood” as well as a claim of libel. This claim contained 
the same fatal flaws as the counts in libel, and was properly 
dismissed. 

When a corporation is involved, the elements of the tort 
of “injurious falsehood” are quite similar to the elements of 
libel. The statement must be false, and it must be disparag- 
ing of “the plaintiff's title to his property, or its quality, or - 


14 


the character or conduct of his business.” Prosser, Torts, 
p. 760 (2d ed. 1955). The principal difference between 
libel and injurious falsehood is that in libel the interest pro- 
tected is the interest in reputation as such, while in injurious 
falsehood the interest protected is the interest in advan- 
tageous relations with third persons. Thus in every case of 
injurious falsehood the plaintiff must show that “the publi- 
cation has played a material and substantial part in induc- 
ing others not to deal with him and that as a result he has 
suffered special damage.” Id. at 764-65. See also Fowler 
v. Curtis Pub. Co., supra, in which this Court dismissed a 
claim of injurious falsehood for failure specifically to allege 
special damages. 

Therefore, the appellant’s claim of injurious falsehood is 
faulty in the same way that its claim of libel is faulty. The 
appellee’s alleged statements, on their face, are not such as 
would affect plaintiffs relations with third persons, and no 


extrinsic facts are alleged to show that such relations were 
affected by the statements. Moreover, appellant did not 
allege any special damages, which are an indispensable 
part of any claim of injurious falsehood. 


CONCLUSION 
For the reasons stated, the judgment of the court below 
should be affirmed. 
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